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,W LV QRW XQFRPPRQ WR REWDLQ DSSHOODWH UHYLHZ RI D GLVWULFW FRXUW

RUGHU GHQ\LQJ D PRWLRQ WR FRPSHO DUELWUDWLRQ EURXJKW SXUVXDQW WR WKH
)$$� SULRU WR WKH GLVWULFW FRXUW¶V DFWXDO GHWHUPLQDWLRQ RI WKH DOOHJDWLRQV
JLYLQJ ULVH WR WKH RUGHU� 6HH &�%�6� (PSOR\HHV )HG� &UHGLW 8QLRQ Y�
'RQDOGVRQ� /XINLQ 	 -HQUHWWH 6HF� &RUS�� ��� )��G ����� ���� ��WK &LU�
����� �³7KH GLVWULFW FRXUW FRQFOXGHG WKDW WKH DOOHJDWLRQ RI IUDXG LQ WKLV
FDVH LV RQH RI µIUDXG LQ WKH IDFWXP¶ DQG >WKXV@ WKH FDVH LV RQH IRU WKH FRXUW
DQG QRW WKH DUELWUDWRU WR GHFLGH�´�� 6DQGYLN $% Y� $GYHQW ,QW¶O &RUS�� ���
)��G ��� ��� ��G &LU� ����� �³>7@KH 'LVWULFW &RXUW FRQFOXGHG WKDW LW FRXOG
QRW RUGHU DUELWUDWLRQ XQWLO LW GHWHUPLQHG WKH YDOLGLW\ RI WKH XQGHUO\LQJ
FRQWUDFW�´��&KDVWDLQ Y� 5RELQVRQ�+XPSKUH\&R�� ,QF�� ��� )��G ���� ���
���WK &LU� ����� �ILQGLQJ WKDW WKH GLVWULFW FRXUW¶V GHQLDO RI D PRWLRQ WR
FRPSHO DUELWUDWLRQ ³LPSOLFLWO\´ UXOHG WKDW WKH )$$SURVFULEHG FRPSHOOLQJ
DUELWUDWLRQ XQWLO WKH GLVWULFW FRXUW GHWHUPLQHG WKDW WKH SDUW\ UHVLVWLQJ
DUELWUDWLRQ ZDV ³FRQWUDFWXDOO\ REOLJDWHG WR VXEPLW WR DUELWUDWLRQ´��
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7KH +RQRUDEOH 7KRPDV $� :LVHPDQ� -U�� 8QLWHG 6WDWHV 'LVWULFW

-XGJH IRU WKH 0LGGOH 'LVWULFW RI 7HQQHVVHH� VLWWLQJ E\ GHVLJQDWLRQ�
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1RWDEO\� KRZHYHU� WKH DUELWUDWLRQ DJUHHPHQW LQ 6\GQRU� XQOLNH WKH

DUELWUDWLRQ DJUHHPHQWV LQ WKLV FDVH� FRQWDLQHG DQ H[SUHVV ZDLYHU RI MXU\
WULDO SURYLVLRQ� 6\GQRU Y� &RQVHFR )LQ� 6HUYV� &RUS�� ��� )��G ���� ���
��WK &LU� ������
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:H QRWH WKDW WKH SDUWLFXODU FLUFXPVWDQFHV VXUURXQGLQJ 'HIHQGDQWV¶

SUHVHQWDWLRQ RI WKH DUELWUDWLRQ DJUHHPHQWV LQ WKLV FDVH DSSHDU VXVSHFW� QRW
EHFDXVH WKH DUELWUDWLRQ FODXVHV ZHUH SODFHG RQ WKH EDFN RI WKH ORDQ
DJUHHPHQWV ZLWKRXW DQQRXQFHPHQW� EXW UDWKHU EHFDXVH SULRU WR VXFK
SODFHPHQW� 3ODLQWLIIV KDG UHJXODUO\ HQWHUHG LQWR RWKHUZLVH LGHQWLFDO ORDQ
DJUHHPHQWV WKDW KDG QR DUELWUDWLRQ FODXVH� 1HYHUWKHOHVV� 3ODLQWLIIV RIIHU
QR OHJDO DXWKRULW\ IRU WKH SRVLWLRQ WKDW 'HIHQGDQWV KDG D GXW\ WR LQIRUP
WKHP RI WKHLU LQVHUWLRQ RI WKH DUELWUDWLRQ FODXVHV�

�
6LPLODUO\� DQ DGGLWLRQDO FODLP RI 3ODLQWLIIV� WKDW WKH DUELWUDWLRQ

DJUHHPHQWV DUH XQHQIRUFHDEOH EHFDXVH WKH\ ZHUH FRQWDLQHG LQ FRQWUDFWV
RI DGKHVLRQ� DOVR GRHV QRW FRQFHUQ WKH PDNLQJ RI WKH DUELWUDWLRQ
DJUHHPHQWV EHFDXVH WKH FODLP GRHV QRW DWWDFN WKH DUELWUDWLRQ FODXVH�
VHSDUDWH IURP WKH XQGHUO\LQJ ORDQ DJUHHPHQWV�
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